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Please note that this document provides an explaraly guide to the Service
Arrangements but is not a legal interpretation of he documents

Introduction

The HSE framework for the Governance of Non-stajuégencies provides for a set of
standard documents to be used to formalise seavie@gements with non-statutory agencies,
providing personal health and social servicesag#ncies in receipt of annual funding in
excess of €250,000 from HSE are required to siferaice Arrangement.

There are three versions of the Service Arrangemh@cument for use in the following
circumstances:

» Section 38 Service Arrangement Document

This document should be used in respect of theoR5acute and 16 acute non-statutory
agencies that are encompassed by the HSE Employdoettol Framework. These are
commonly referred to as the former direct-fundeenaies/Section 26 agencies/Schedule 2
agencies.

» Section 39 Service Arrangement Document

This document should be used in respect of allratba-statutory voluntary and community
(Not for Profit) agencies providing personal healtid social services that receive funding
over €250,000 per annum from HSE.

» Agencies Funded Under Section 10, Child Care Act991

A number of agencies receive funding under Sed®of the Child Care Act, 1991

in respect of child care or family support servicBsese funding arrangements should
utilise the Section 39 Service Arrangement Docutemn where annual funding

from HSE is in excess of €250,000.

» Commercial for Profit Service Arrangement Document

This document should be used for arrangementsaaitimercial for profit agencies /
companies being funded to provide personal healthsacial services regardless of the
funding threshold.

« Differences Between Section 38 / Section 39 / Commaial for Profit Service
Arrangements

While the three documents have been synchronisedengossible, there are some
differences which relate to the different incorgedastatus of the entities, legal requirements
and some additional differences relating to paldictunding governance required under the
Health Acts.

For the purposes of this guide the explanatiortb@¥arious clauses and schedules can be
taken as being applicable to all three servicengement documents unless a material
difference is otherwise indicated.
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Arrangement Structure
The Service Arrangement consists of two parts:
Part 1 Arrangement

This consists of 34 Standard Clauses common t8eaitice Arrangements. (32 in the
For Profit SA) They form the main body of the Argement and set out the legal
framework under which both parties agree to woilkhis part of the Arrangement
cannot be altered.

Part 2 Schedules

This consists of a set of 10 Schedules to the Aygarent. These Schedules specify
detailed information on services delivered localilyder each Care Group with a

particular organisation / service provider. Thefat of this part of the Arrangement

cannot be altered however the specific detail thaset out in the Schedules is

determined at local level between both parties.

Separate sets of Schedules exist for Arrangementglation to the provision of
Acute Hospital Services and the provision of Nomu#&cCommunity Care Services.

Schedules exist for each of the care groups itNtihhe Acute sector which have been pre-
populated with relevant common information.

A Guide to completing the Schedules has been pedard is available on the HSE Intranet.
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Explanatory Guide to Part 1 Arrangement

Index of Areas covered by Schedules (Page 1)

Each separate set of service arrangement scheshdeakl be listed, together
with the funding level.

Service Arrangement (Page 2)

page 2.

Names of the two parties to the Service Arrangentbatdate the arrangeme
commences and some general background to the Asmzarg are set out on

Clause 1 - Definitions and Interpretations

Clauses 1.1 —
1.3

Provide definitions and interpretations of a numtifekey
words and terms used throughout the document atesst
that all headings and titles are used for convexiemly.
Some differences in terms and definitions applgaoh of

the three different Service arrangements.

Clause 2 - Appointment and Principles
- Principles of Arrangement in S. 39 Commercialor Profit

Clause 2.1 Confirms the appointment of the Agei&g9/Commercial
for Profit, confirms agreement of HSE to providading]
subject to the terms and conditions of the Arrangi@m

Clause 2.2 Sets out a range of principles that patties to the

Arrangement will endeavour to work to. Sub-clauggs-
(j) specify a number of principles to be aspiredhuding:
guality, standards, responding to need, collabamati
compliance with Codes of Practice, protection eit&s
Interest, community involvement, accountabilityygm-
centred services, cost effectiveness, businesssathg.

Clause 3 - Roles and Responsibilities

Clause 3.1 Sets out details of the duties, roldsr@sponsibilities of
the HSE covering issues such as: the allocatidarafing,
respecting autonomy and identity of the Agency psuing
and providing information etc.

Clause 3.2 Sets out details of the duties, roldsr@sponsibilities of

the Agency under the headings: General; Provision o
Services and Other Obligations covering issues asch
service delivery, knowledge and experience, acess
services, diligence, compliance with health poligfevant
permissions/licences, respect for HSE'’s statutolgy, r
compliance with all relevant legislation, chargés e

Clause applicable to S38 not in S39 or Commercial

Arrangement

e Clause c) (x) relates to Finance circular 3/2011 S.
40/2011 Control of Secured Borrowings

» Clause c) (xx) Client charges is worded differeimly

nt

Explanatory Guide to Service Arrangement_Versiodabhuary 201223/01/2012 4



S38 to account for specific elements of the lemta
and regulation which apply only to S38 agencies.

Clause in both S38/S39 not Commercial Arrangement

» Clauses c) (iv & v) concerning employment of persor
who availed of public sector reduction schemes and
payments of non public sector norms are not in the
Commercial /For Profit Document.

Clause 4 - Funding

Clauses State that funds paid will not exceed a specifisdant and

4.1 are payable to an account nominated by the Agency.

4.2 Commercial Refers to the Executive’s right to include Key penfiance

only measures within the services schedules which $e¢agets
the non achievement of which may result in reduntito
funding.

Clause 4.2 States that funding and timing of payment for addal

4.3 Commercial | services will be agreed prior to commencement e$e¢h
services.

Clause 4.3 States that funding payable is for the provisioagrfeed

4.4 commercial | specified services only. Other services are the so
responsibility of the Agency and outside the scofphe
Arrangement.

Clause 4.4 State that unless, provided for elsewhere by laas Ehall
4.5 commercial | not be charged to service users without prior emittonsent
from the HSE with rates to be agreed between baitties.
[S 39 wording is slightly different and relateshe
Provider and HSE agreeing fees in advance].

Clause 4.5 States that HSEay request that any fees collected be
4.6 commercial | remitted to HSE and that HSE is entitled to invie set-
off clause for sums owing to it.

Clause 4.6 States that the Agency must immediately notifyHHSE if
4.7 commercial | fraud or misappropriation is suspected and muspexte
with the HSE on any directions in this regard.

Clause 5 - Capital Funding S38 / S39 only

Clause 5.1 States that Capital funding does nbwitiin the terms of
the Arrangement and is managed separately.
Clause 5.2 States that the Agency will not procextiad any Capital

developments which may require revenue or otheattifign
from the HSE without prior written consent of HSE.

Clause 6 - Set-Off Clause5in Commercial for Profit SA)

Clause 6 States that the HSE is entitled to witthlaold set-off
monies owing to the Agency in cases where it owesies,
costs, damages or expenses to the HSE arisingitsom
performance or failure to perform its obligatiomslar the
Arrangement, having given 14 days written notice.
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Clause 7 — Procurement and Value for Money Initiatres
— (Clauses 6 in commercial SA)

Clause 7.1

States that any Procurement activitgeAgency should
comply with Public Procurement Law. [S 39 wordisg i
slightly different and refers to activities whictedo be
funded in whole or in part by HSE].

Clause 7.2

Provides for the Agency to give an ingign{protection
against future loss) to the HSE against any clainsng
from goods or services provided to the Agency urtider
Arrangement. The Agency must keep HSE advised oin S
claims and will reimburse any costs within 3 months

Clause 7.3

Provides for HSE to indemnify the Ageagginst any
claims arising out of the Agency securing goodsesvices
under a HSE contract (counter indemnity to 7.2).

Clause 7.4

States that the HSE is statutorily accountablénéalth
service expenditure and the Agency acknowledgds tha
Value For Money (VFEM) must be ensured.

Last four Clauses apply to S38/S39 NOT in Commerdidor Profit SA

Clause 7.5

States that the Agency will use its edeavours to drive
deliver and report VFM and will co-operate with tH8E in
achieving VFM.

Clause 7.6

Allows for the Provider and Executivavail of applicable
procurement initiatives in either organisation.

Clause 7.7

Allows the Provider to initiate procusgron behalf of a
HSE group which may include the HSE and other $ervi
Providers.

Clause 7.8

States that the HSE may offset VFM ggvamd pay to the
Agency a reduced funding amount.

Clause 8 — ICTNot in Commercial for Profit

Clause 8

States that the Agency must, in line Department of
Finance Circular 16/97 (superseded by Circular /09
obtain prior written approval from the HSE'’s ICT
Programme Office for ICT related expenditure. [S 39
wording is slightly different and refers to actigg which
are to be funded in whole or in part by HSE].

Clause 9 — Information Requirements(Clause 7 in Commercial for Profit)

Clause 9.1

The Agency acknowledges that it is ebdligp comply [S
39/Commercial states that Agency will comply] wilie
HSE with regard to requests for information relewvan
services delivered within the scope of an Arrangame
subject to written request and third party consent.

Clause 9.2

States that the Agency will comply i obligations of
Schedule 5 (Information Requirements).

Clause 9.3

Sub-clause (a) states that the Agertgamply with the
obligations of Schedule 6 (Funding) including tMR
where applicable [S 39 / Commercial has no refexéac
IMR].
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Sub-clause (b) states that the Agency is also redjto
provide written notification to the HSE of circurastes
that may lead to them exceeding their approvedifgnib
39 /Commercial refers to difficulties in deliverisgrvices].
This must include proposals on how the issue wll b
managed to ensure that services will be delivendaiw
funding by the end of the financial year.

Clause 9.4 Sub-clauses (i) to (vi) provide for the Agency sbablish
S38/S39 an internal audit capacity and deals with othertenat
relating to audited accounts and annual reportgedisas
dates for submission of these to HSE.

Commercial for | No requirement to internal audit capacity, differes relate

Profit to the incorporated status of entity.

Clause 9.5 States that the Agency must comply ebtlgations with
regard to return of Employment Monitoring data (Sshile
9).

Clause 9.6 The sub-clauses within Clause 9.6 peod@dail on the

various other circumstances when the Agency may be
required to submit information to the HSE includir@s,
Fol, Complaints etc.

Clause 9.7 States the importance of the Agencyigirayinformation
and that HSE may withhold payment of funding in
circumstances where information required by statute
under the Arrangement is withheld by the Agencpjesct
to 14 days written notice.

Clause 10 — Monitoring, Review and Evaluation
(Clause 8 Commercial for Profit)

Clause 10.1 State that the HSE will undertake noanigy of
performance standards.

Clause 10.2 The Provider is requested to maintain systems eohaes
S38/S39 and controls to reflect best practice of accoutitglfor

expending public funds and co-operate with the H&&ny
N/A reviews carried out regarding such practices.
Commercial

Clause 10.3 The HSE, will provide guidance in establishing a
8.2 Commercial| Performance Monitoring Framework including
performance measurements.

Commercial for Profit SA only

8.3 Clause Service Provider must report on KeydPerdince targets
monthly, where targets are not reaching expectétbowes
, HSE informs and Provider must make submission on
proposals fro improvements.

8.4 Clause KPI under performance linkage to fundedyictions.
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Clause 11 — Access Rights(Clause 9 Commercial for Profit)

Clauses
11.1-11.2

State that the HSE or an independent party oreislbis
entitled to carry out inspection and review of the
performance and services. This may involve visiting
Agency'’s premises (with written notice) and inspe&tf
facilities, procedures, staff etc. The Providersimuovide
assistance during such inspections.

Clause 12 — Review ProcesgClause 10 Commercial for Profit)

Clauses
12.1-12.4

State that the Agency shall take part in a momitpend
review process relating to the Arrangement. Thals
occur through information being submitted to HSH an
attendance at review meetings, the frequency sgneed
in Schedule 4. At each review meeting considenatrol

be given to various issues listed in 12.3 paragrdghto (n)
including financial and service data.

Clause 12.5

States that amendment to Schedule gmnspecifications
must be agreed in writing between both parties and
documented in Schedule 10 (Change Control).

Clause 13 — Performance Issues Clause 11 Commercial for Profit)

Clause 13.1 Sets out the process for issuing a First Perforemaiatice

S38/S39 where HSE believes that the service is not beingiged in
accordance with the Arrangement. Such notice does
preclude the HSE from using any other right or réyné
may have.

Commercial Not called first performance notice as in commeércia
arrangement there is no formal second notice.
This clause also includes the Service Providerdoar
agreeing a plan of action within an agreed timdn\thie
Executive.

Clause 13.2 Sets out the process for issuing a Second Perfagnan

S38/39 Notice where HSE believes that the Agency has not
adequately taken the required remedial steps wiki@n

N/A required period. It may require the Agency to agrgdan

Commercial of action and timetable to address the non-compdéian

Clause 13.3 Sets out actions that the HSE can take in the dglaahthe
Agency fails to engage with the HSE or fails torganut a
plan of action to remedy identified poor performanthis
could include the HSE providing the service itself
withholding funds in relation to the element of #exvice
that is not compliant.

11.2 In addition to the above the Executive may terndrihe

commercial Arrangement in its entirety.

Clause 13.4 States the fact that by serving a notice unders&ad 3.1 or

13.2 the HSE is not precluded from using any otiggrts
that it has under the Arrangement. It also setdhait
notices serviced under 13.3 will be authorisedhay t
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Clause 11.3
commercial

regional director of operations RDO.

Authorisation not restricted to RDO.

Clause 14 — Insurance

(Clause 12 Commercial for Profit)

Clause 14.1 Sets out the requirement of the Agembwve insurance
cover in line with Schedule 7 and that HSE must be
indemnified (held harmless) on the Agency’s public
liability, employers liability and motor insuranpelicies.

Clause 14.2 Sets out the requirement for an enchansieon these
policies in favour of HSE to be provided

Clause 14.3 Provides for the insurance clausetradtect the
operation of the Clinical Indemnity Scheme.

Clause 14.4 Provides for the Agency to maintaimti@mum level of
cover set out in Schedule 7.

Clause 14.5 Provides for Agency to increase its insurance 8roit

S38/S39 obtain additional coverage when requested to dwyso
HSE. This also allows for the increase any fundimg may
require.

Commercial No reference to any increase in funding.

Clause 14.6 Provides for Agency to provide copfagasurance
documents if requested by HSE and to inform HSE
immediately if insurance cover ceases.

Clause 14.7 Sets out provisions whereby HSE can arrange insaran

S38/S39 only | cover that Agency fails to arrange and can deduct o

N/A to recover the cost of cover from the Agency.

commercial

Clause 14.8 States that having the necessary insurance coyade

Clause 11.7 does not limit the obligations and responsibilig¢s. of the

commercial Agency under the Arrangement. Any financial losses

arising will not be the responsibility of the HSEless it
admits or is found to have contributed to the ltfsthe
Agency fails to have the necessary cover in plaea any
monies that would have been recovered must belyyatide
Agency to the HSE.

Clause 14.9 or
11.8
commercial

Provides that all subcontractors/provider persomniéllso
be insured to the same extent as required of Servic
Provider under the arrangement.

Clause 15 — Governance Arrangements Clause 13 Commercial for Profit)

Clause 15.1 State that the Agency shall co-opevikethe HSE in
implementing various policies and procedures andeSof
Practice referenced in tfr@amework for the Corporate
and Financial Governance of the HSE.

Clause 15.2 States that the Agency should haveuatkegqternal

governance codes and controls to ensure compligitice
legislation. TheCode of Practice for the Governance of
Sate Bodiesis referenced as a guideline for Agencies in
drawing up their Codes of Governance
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Clausel5.3 State the duty of the Agency to notify the HSE vehan
issue of governance concern has arisen. This iegate-
operation on HSE reviews and written communicatmn
include proposals for dealing with the issue anteframes
involved.

Clause 15.4 The Service Provider must co-operate with HSE wevief

S38/S39 Governance.

N/A commercial

Clause 16 — Provider Personnel (Clause 14 Commercial for Profit)

Clause 16.1 S38

S39/Commercial

States that the Agency will maintain employee nusbe
within the Approved Ceiling set out in Schedule 9.

States that the arrangement is a contract forcesvi
between the HSE and the Agency. All provider pengbn
are not employees of the HSE and the Agency hblels t
HSE harmless in respect of these persons.

Clause 16.2
S38 only

States that the Agency will, if required, complghwthe
requirements of Schedule 9 in relation to EMR afd H
Circulars.

Clause 16.3 s38
16.2 S39
14.2 commercial

States that the Agency will only employ/engagespes
who are (a) registered with the appropriate boblyhave
the appropriate qualifications and skills (c) avgered by
appropriate indemnity insurance.

Clause 16.4 S38
16.3 S39
14.3 commercial

Requires the Service Provider to adhere to EU tivex
and legislation in relation to the recruitment padion and
retention of persons with professional qualificatio
obtained abroad. This includes professions outside
current scope of the directive so all professiomath
foreign qualifications have their qualification cgmised
by the relevant competent authority.

Clause 16.5 S 38 - Obliges the Agency, if appropriate, to adherthe
S38 only consolidated salary scales.

Clause 16.6 s38| States that the agency must ensure that all provide
16.4 S39 personnel receive (a) appropriate orientation addation

14.4 commercial

and proper and sufficient training and instructippfull
and detailed appraisal and support with appropaate
going education and training.

Clause 16.7 S38
16.5 S39
14.5 commercial

States that the Agency will adhere to best pradtice
relation to recruitment and retention of Providerdennel
and keep appropriate records.

Clause 16.8 s38
16.6 S39
14.6 commercial

States that where the activity of the Agency ineslv
access to children and vulnerable adults, it vgtea with
the HSE the categories of persons which shouldehtedr
by An Garda Siochana. Includes equivalent vetting
processes for those who have resided abroad.t

Clause 16.9 S38
16.7 S39
14.7 commercial

(a) Obliges the Agency to promptly take all necessteps
to fully investigate any allegations of illegal, amgful or
inappropriate behaviour by act or omission by amynber
of provider personnel or sub-contractor relating &ervice
user.
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(b) Obliges the Agency to take all necessary astton
ensure the safety and protection of the serviceingbe
event any provider personnel having behaved illggal
wrongfully or inappropriately or where a complaomt
allegation is made of such behaviour. The Agen@lds
obliged to report the matter to all relevant auities.

(c) Obliges the Agency to comply will all legal
requirements, policies, guidelines issued by Gawemt or
HSE relating to child protection and protection of
vulnerable adults and to comply will all relevaeporting
procedures regarding suspected or actual abuseasid
notify HSE of any reports.

Clause 16.10s3§ States that the Agency will record and regularlynitay
16.8 S39 the performance of provider personnel to ensure
14.8 commercial| compliance with the terms and conditions of the
arrangement, current professional standards anecegb
standards of performance and will take prompt adioo
address non-compliance.

Clause 16.11s3§ States that the Agency is responsible for makirdyadi

16.9 S39 statutory deductions from provider personnel amaitteng
14.9 them to the relevant authorities.

Clause 16.12s38 States that the Agency assumes full responsiliditghe
16.10 S39 actions of its provider personnel and is fully @sgible

14.10commercial their acts or omissions, supervision, control dhchaters
relating to their employment.

Clause 16.13 States that the arrangement is a contract forcesvi
S38 only between the HSE and the Agency. All provider pengbn
are not employees of the HSE and the Agency hblels t
HSE harmless in respect of these persdhss i the same
as Clause 16.1 in S39 Service Arrangement)

Clause 16.14s3§ States that the Agency must comply with all apjiiea
16.11 S39 employment/labour legislation including Industrial
14.11 S39 Relation Agreements.

Clause 16.15 States that the Service Provider must ensure tecent
S38 only campaigns for fixed term non consultant medicdf stho
are not registered on the trainee specialist dixisif the
medical register are conducted by the HSE National
Recruitment service and the Public appointmenticerv
where the funding comes under the arrangement.

Clause 16.16s38 Sets out the requirement that the Agency shallnmify
16.12 S39 the HSE in respect of all losses incurred or setfas a
14.12commercial result of a breach of the provisions of Clause 16.

Clause 14.13 Sets out the requirement that the Agency shallmdsy
Commercial only| the HSE in respect of any losses incurred or sedfer
arising out of or in connection to any applicatafrthe
European Community Protection of Employees on
Transfer of undertaking Regulations 2003, to ineltlie
HSE dismissal of any employee so transfered.

Clause 16.17s38 States that the Agency will coaipewith education,
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16.13 S39

training and research projects as agreed betweaén bo

14.14commercial parties.

Clause 17 — Third Party Contracting (Clause 15 Commercial for Profit)

Clause 17.1

States that a Agency must obtain pribien permission
from the HSE if it wishes to engage a third paoctgarry
out some or part of the services pertaining to an
Arrangement.

Clauses
17.2-17.3

State that third parties contracted by a ProviGésufse 17.1
refers) are subject to the same obligations to the
Provider is subject and that the Provider is fudlgponsible
for and must indemnify the HSE for a third partgitgs,
omissions etc.

Clause 18 — Service User Centred Care (Clause 16 Commercial for Profit)

Clauses State that the Agency must deliver services eqiyitatd

18.1-18.2 without discrimination.

Clause 18.3 States that all aspects of servicégedetl must be centred
on the service user and their families includingsdtation
with regard to new service developments, plannimd) a
evaluations. Evidence of such consultation shall b
provided to HSE on request.

Clause 18.4 States that the protection and safety of servieesus
paramount. The Agency must ensure that servioes ase
aware of their rights in this regard and policielating to
protection and complaints must be in place andssicke
to all.

Clause 18.5 Obliges the Provider to ensure bestipeawith regard to
management of service users private property.

Clause 19 — Complaints (Clause 17 Commercial for Profit)
Clauses Oblige the Agency to maintain a complaints poliag a
19.1-19.5 procedure in compliance with Part 9 of the Health, 004

and related regulations and the HSE Complaintsioli
‘Your Service Your Say’. These include:
= Establishing and maintaining a complaints policy
(i.e. the agency’s own policy or adoption of the
HSE’s policy)
= Submission of complaints policy to HSE for
approval.
= Co-operation in reviews following investigations.
= Submitting a report annually on complaints receiy
in accordance with Section 55 of the Health Act,
2004.
[S 39 commercial- Clause 19.1 requires the Ageacy t
maintain a complaints policy and procedures thitece
(and where appropriate) comply with Part 9 of treakh
Act, 2004.
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| - Clause 19.5 does not refer to Section 55].

Clause 20 — Access, Referrals, Admissions and Discbe Procedures

(Clause 19- Commercial for Profit)
Clause 20 States that an Agency must maintain policies antbpols
in relation to access, referrals, admissions aschdirges as
per Schedule 3.

Clause 21 — Risk Management (Clause 19 Commercial for Profit)

Clauses Set out the Agency’s obligations with regard tokRis

21.1-215 Management. They include:

= Maintaining a written risk management policy and
process to manage all incidents (including
prevention procedures) in line with HSE policy;

= Continually enhancing service user safety throug
incident identification and analysis of incidents;

= Learning from experience and improving practices;

= Notifying the HSE of areas of concern;

=  Complying with requirements of Agency’s Insurers

=

Clause 22 — Quality and Standards (lause 20 Commercial for Profit)

Clauses Set out the Agency’s obligations with regard to @yand

22.1-22.3 Standards. They include:

= Having systems in place to assess quality and
standards;

= Conducting satisfaction surveys or other processes
to obtain service user input;

= Having monitoring and evaluation systems in place;

= Complying with legislation and requirements of
other standard setting bodies (e.g. HIQA) and
obligations set out in Schedule 2

Clause 23 — Clinical Governance and Audit

(Clause 21 Commercial for Profit)

Clauses Set out the Agency’s obligations with regard tan{@ial

23.1-23.6 Governance and Audit processes which include:

= Having defined management processes and
structures and clinical governance arrangements|in
place;

= Having systems of review and monitoring of clinigal
care in place and also processes which allow staff
raise issues of concern in any aspect of service
delivery;

=  Complying with HSE requests to participate in or
contribute to audit plans etc.

= Carrying out and acting on recommendations of
appropriate clinical audits.
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Clause 24 — Information and Confidentiality
(Clause 22 Commercial for Profit)

[*2)

Clauses Set out obligations for both the Agency and the K\&#t&
24.1 -24.3 regard to information requests and confidentialithey
include:
= Provision of necessary information to the Agency|
the HSE for the purposes of fulfilling their
obligations for the duration of an Arrangement.
= Treating as confidential information which relates
the other party and on termination of an
Arrangement the Agency shall hold, manage and
transfer all confidential information it possesses
relating to the Arrangement.
Clauses Outline the circumstances where confidential infation
24.4-24.6 may be disclosed including requirements:
= By law, judicial inquiry, regulatory or governmehta
authority, within the jurisdiction of Ireland;
= For the conduction of arbitration (Clause 30 refer
Dispute Resolution);
= By the HSE to meet its obligations, pursuant to
section 7 HA 2004;
= That written consent from the other party has been
obtained;
= By professional advisers, auditors, bankers and
insurers.(on confidential basis)
Disclosure can only occur after notice to the ograaty and
continues on termination of an Arrangement.
Clause 24.7 Requires the Agency to comply withRbg 9A of the
Health Act, 2004 which relates to Protected Disates of
Information and with any procedures HSE may esthbli

Clause 25 — Announcements and Communications
(Clause 23 Commercial for Profit)

Clauses
251 -25.2

Commercial

Provide for the Agency to acknowledge the suppbH®E
in public announcements and each party must get
permission to use any symbols, trademarks etcngeilg to
the other party.

Provides that the prior consent of the Executiv&oisght
before any announcement/advertising acknowleddiag t
Executive are made.

Clause 26 — Freedom of Information (Clause 24 Commercial for Profit)

Clauses
26.1 — 26.6

Set out provisions relating to Freedom of InformatActs
and the obligations of the Agency to comply witk th
provisions of the Acts and to furnish the HSE with
requested information which may be disclosed by H&E
liability attaches to HSE arising from disclosingl ldata
received from the Agency.

Clause 27 — Data Protection Glause 25 Commercial for Profit)
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Clauses Set out provisions and obligations relating to Eta¢a
27.1-274 Protection Acts and the requirement of the Agency t
ensure all consents authorisations and permissaoysred
by law have been obtained to enable it to provide
information to the Executive.

Obliges the Provider to inform the Executive of any
breaches and other communication from the DataBtioh
Commissioner.

Obligation to indemnify the HSE against any logsiag
from the Agency’s failure to comply with the Acts.

Clause 28 — Control of Strategic Claims

Clauses This clause covers the Providers responsibilibbegfiorm
28.1 —28.2 the Executive, provide information, cooperate joiat
arrangement and/or in exceptional circumstandew dhe
Executive to take sole conduct of strategic claiaesions
demands or proceedings against the Provider where

* Has relevance to interpretation of relevant legjista

* Have National/HSE policy/ guidelines implications
* Have material impact on the funding or services

» Other strategic importance

Clause 29 — Major Incidents (Clause 26 Commercial for Profit)
Clause 29.1 Requires the Agency to report, wigldirhours, any Major
Incident to the HSE which may affect the delivefy o
Services under the Arrangement.

Clause 29.2 States that during the period of thpMacident, the HSE
will not issue performance notices

Clause 29.3 States that where a dispute relatiagMajor Incident
arises it should be resolved through the dispigelugion
process.

Clause 29.4 Provides for the Agency to be paithduhe period of the
major Incident.

Clause 29.5 Provides for the Agency to discusk thi¢ HSE the

continued arrangements due to the major incidethtaary
changes necessary to the service arrangement.

Clause 30 — Force Majeure {lause 27 Commercial for Profit)
Clause 30.1 DefineSorce Majeure as circumstances beyond the control
of Agency and/or HSE which are not the same as Majo
Incidents.
Clause 30.2 States that non-performance due tteMdajeure will not
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be a breach of the Arrangement by either party.

Clause 30.3 Sets out the requirement for the aelieparty to notify the
other about the circumstances giving rise to theé-o
Majeure.

Clause 30.4 Sets out the entitlement of and theigioms for the other

party to give notice of termination of the Arrangarh
where Force Majeure continues for over one month.
Clause 30.5 States that neither party has anyitiatm the other arising
from the termination due to Force Majeure excepttie
rights and liabilities that existed before the Axgament
was terminated.

Clause 31 — Dispute Resolution (Clause 29 Commercial for Profit)
Clauses 31.1 | Sets out the commitment of both parties to avospulies
and the expectation that disputes will be resothedugh
direct discussion.

Clause 31.2 Sets out the provisions relating to disputes thaeand the
serving of a Dispute Notice (authorised by thevate
Regional Director of operations, with the HSE) lther

party.

The three-stage dispute resolution Process isuset 0
Stage 1 Representatives of both parties will meet within
days of the date of the Dispute Notice and tryesoitve the
issue within 14 days other agreed period. If tkeeasis not
resolved it moves on to the next stage.

Stage 2:A meeting will be held between both parties to
discuss resolving the dispute. If the matter isresblved
within 20 business days or other agreed periotiten on
immediately to the next stage.

Stage 3:If the dispute is not resolved the Agency may
request HSE to refer the dispute to arbitration.

Commercial States that the parties agree to bear their owts aos
relation to dispute resolution/arbitration

Clause 31.3 Provides for the Agency to continugrtwide services
during the arbitration process.

Clauses Provide for HSE to refuse to proceed with dispute

31.4-31.5 resolution where it feels that the matter is ngirapriate

and allows for HSE in exceptional circumstances to
withdraw from the process at any stage.

Clause 31.6 Regional Director of Operations must authoriseyséa
S38/S39 only | 31.4/31.5.
Clauses State that the provisions of the dispute resolupimtess

31.7-31.8 operate without affecting other rights of both gertunder
the Arrangement and without affecting the HSE &

29.6/29.7 terminate the Arrangement.
commercial
Clause 32 — Termination (Clause 30 Commercial for Profit)
| Clause 30.1 | Allows either party to terminate th@mgement with 4 |
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Commercial for | months written notice

Profit only

Clause 32.1 Sets out the authority of the HSE by Authorisatiéthe

S38/S39 Regional Director of Operations to terminate the
Arrangement with 3 months written notice if it lesles that
there is a serious breach of performance under the
Arrangement.

32.2 The commercial contract does not specify the RD® an

commercial gives 30 days written notice for serious breach.

Clause 32.2 Sets out the authority of the Provider by Authdr@aof
S38/S39 only | the CEO or equivalent to terminate the Arrangemstiit 3
months written notice if it believes that theraiserious
breach of performance under the Arrangement.

Clause 32.3 Sets out the requirement of HSE tahmayAgency all
reasonable costs accrued at the date of termination

Clause 32.4 Provides that the HSE is not liableafor financial loss
suffered by the Agency arising from termination

Clause 32.5 Provides that terminating the Arrangeérdees not affect

the rights of either party relating to negligenceigsion etc
of the other party prior to termination.

Clause 32.6 Provides that the terms of the Arramgemontinue to bing
each party in order for each party to carry ouirthe
obligations under the Arrangement or exercise thgints.
Clause 32.7 Sets out the process of making intarrangements for
service users to minimise disruption to them indhge of
termination.

Clause 32.8 Gives definition of serious breach.

Clause 30.9 Allows for termination for other cinestances arising to

the Provider.

* Insolvency proceeding in state or outside state

» Death/incapacitation of the Provider where solddrar
key member of Provider personnel

Clause 33 — Representation and Warranties of the Bvider.
(Clause 31 Commercial for Profit)

Clauses Provide confirmation to the HSE that the Agency &lhthe

33.1-33.2 necessary authorisations and powers to enterhieto t
Arrangement and to perform its obligations under th
Arrangement.

Clause 33.3 States that each obligation on the é&ygender the

Arrangement is a legally binding obligation.

Clause 34 — General {lause 32 Commercial for Profit)
Clause 34 Sets out a number of general issueseatttwlith elsewhere
in the Arrangement document.
Clause 34.1 = Prior Obligations of the Executive: states that the

Arrangement will not prevent or restrict HSE from
carrying out its statutory obligations or instrocts from
the Minister for Health and Children.
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Clause 34.2

= Existing Rights: states that the Arrangement will
not alter or give additional rights or obligaticiseither
party over and above those contained in the
Arrangement.

Clause 34.3

= Notices: sets out provisions in relation to notices
under the Arrangement including the necessitylent
to be in writing and that e-mail is not permitted f
notices relating to performance or dispute resofuti
Also sets out details of persons on both partidseto
issued with notices under the Arrangement.

Clause 34.4

» Remediesand Waivers. provides that failure or
delay by either party in exercising rights, powers,
remedies (rights) under the Arrangement will né¢etf
these rights, that partial use of rights will natpsfurther
use of the rights and that any right under the
Arrangement can be used in addition to other rights
the Arrangement and provided in law.

Clause 34.5

= Severability: Provides that if any part of the
Arrangement become illegal or unenforceable this wi
not affect other provisions of the Arrangement.

Clause 34.6

= No Partnership and No Agency: Provides that the
Arrangement does not form a legal partnership bewg
both parties and that under the Arrangement neither
party can enter into other agreements on behalfeof
other.

D

Clauses 34.7

= Further Assurances: Provides for each party to
assist the other with acts necessary for themrny cart
their part of the Arrangement.

Clause 34.8

= Entire Agreement: Provides thathe Arrangement is$
the only one between the parties for the provisibiine
services and supersedes all other arrangements. Als
provides that neither party can rely on any stateme
made during the negotiation stage unless it isainat
in the signed Arrangement.

Clause 34.9

S38/S39 only

= Variation: Sets out the process for changing the
content of the Schedules which include a Contract
Change Notice and gives HSE the right to amend the
Arrangement in line with a change of legislation or
direction of the Minister.

= Allows for the discussion of changes in funding
required as a result.

Clause 34.10

= Costsand Expenses: Provides that each party will
pay its own costs etc. in relation to the Arrangeime

Clause 34.11

= Counterparts: Allows for copies of the
Arrangement to exist but are only effective whegned
by both parties.

Clause 34.12

= Governing Law: Provides for this to be laws of
Ireland.
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Signatures

This section must be signed and dated by the apptegerson from HSE
and from the Agency and formalises the contente®fService Arrangement
and the Schedules.
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